the Paris conference. 5 Furthermore, at the time of writing, 21 jurisdictions -including the European Union (EU), China, and the United States (US) -have submitted their Intended Nationally Determined Contributions (INDCs), which are the post-2020 climate actions that states publicly commit to undertake pursuant to the new international agreement. 6 As of July 2015, it is estimated that the INDCs pledged thus far will reduce emissions amounting to only 17 to 19% of the 'emissions gap' between the global emissions level in 2030 that would be consistent with achieving the internationally agreed target of two degrees Celsius (2 o C) and those that would result from current policies. 7 Against this background, the contributions in this issue of TEL by John Dernbach and Federico Cheever, Evadné Grant and Onita Das, Joana Setzer, Ernesto Roessing Neto, and Josephine van Zeben challenge conventional conceptions and approaches towards addressing sustainable development and climate change.
Another overarching theme of the SDGs process and the climate negotiations is the evolution of institutions to address a widening range of social and environmental risks. Following a period of the proliferation of multilateral environmental agreements, which gave rise to concerns about their fragmentation and effectiveness, a growing body of scholarship now advocates strengthening and enhancing the coherence of existing treaty regimes. 8 The Arctic Ocean Coordinating Agreement proposed by Betsy Baker and Brooks Yeager, presented in this issue, exemplifies this alternative approach to regime building. Completing the line-up for this issue of TEL is an article by Joshua Gellers, in which the author uses social scientific methods of analysis to shed light on the contextual factors that explain the inclusion (or not) of environmental rights in national constitutions. This responds to a key part of TEL's mission, to encourage inter-disciplinary research and dialogue to enhance our collective understanding of the role that law can play to tackle contemporary environmental problems. Finally, it is noteworthy that the articles and commentaries that make up this issue of TEL are impressively geographically diverse. This geographical reach bears testimony to the claim that transnational environmental law is neither a Eurocentric nor transatlantic intellectual project, but one that offers a globally relevant set of concepts to analyze the multifarious aspects of cross-border environmental law and policy, occurring at different scales and involving multiple actors. development' with 'integrated decision making for human well-being … at its core' has been obscured and subsequently misunderstood by its critics. 9 They provide a historically grounded analysis of the meaning of sustainable development. They emphasize that sustainable development is not a legal framework. It is a 'normative conceptual framework … Yet, just as other normative ideas such as freedom, equality, and justice have been written into law, so sustainable development is being written into law'. 10 As a framework to aid decision making, Dernbach and Cheever argue that 'the central conceptual achievement of sustainable development is to offer an alternative to the binary "environment or development" narratives that have traditionally dominated public and private political discourse'.
sustainable development
11 Their in-depth analysis puts the authors in a position to constructively respond to three categories of critics, who think that sustainable development is either 'too boring', 'too vague', or 'too late' to be successful. In response to the first critique, which views sustainability as a 'damage control term' incapable of inspiring action that will reverse current trends towards greater environmental degradation, 12 Dernbach and Cheever point out that potentially catchier concepts like 'abundance' or 'thriveability' may work in fields such as urban planning and architecture, but cannot substitute sustainable development as a policy decision-making framework. 13 As to the second group of critics, the crux of the authors' response is that the critiques of sustainable development as being 'too vague' to be a meaningful concept 'are less about … sustainable development' as understood through its history 'than they are about how some individuals and organizations apply the term'. 14 Finally, in response to the critics who argue that resilience is more realistic and appropriate than sustainability given that 'current and future conditions make sustainable development impossible', Dernbach and Cheever remind us that 'resilience allows us to turn a blind eye to social justice. Sustainability does not'.
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Dernbach and Cheever emphasize that the foundational action principle of sustainable development is integrated decision making, and that there are different kinds of integration. 16 In their article, 'Land Grabbing, Sustainable Development and Human Rights', Evadné Grant and Onita Das put integration at the heart of their argument. 17 They argue that 'the principles of sustainable development are reinforced and complemented by international human rights law and that a combined sustainable development and human rights framework has the potential to more effectively balance economic development, social justice and environmental protection in the context of 9 J. Dernbach & F. Cheever, 'Sustainable Development and Its Discontents' (2015) 4(2) Transnational Environmental Law, pp. 247-87, at 251. 10 Ibid., at p. 251. 11 Ibid., at p. 263. 12 Ibid., at p. 270. 13 Ibid. 14 Ibid., at p. 277. 15 Ibid., at pp. 279-80. 16 Land grabbing raises significant concerns, such as the forced relocation of local communities in order to clear land for investors, violation of land rights, food insecurity, environmental damage resulting from large-scale industrial farming practices, and water insecurity when unregulated water use leads to over-extraction. 20 Using Ethiopia as a case study, Grant and Das discuss these problems caused by land grabbing and analyze the aspects of sustainable development and international human rights law that are most salient to land grabbing. The authors argue that '[t]here is growing agreement that the core principles of sustainable development encompass sustainable use of natural resources, common but differentiated responsibilities (CBDRs), the precautionary principle, public participation, good governance and inter-generational equity'.
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However, in their view, sustainable development 'implicitly supports the neoliberal idea of competitive markets and … the development aspect often overwhelms concern for the other dimensions of sustainability'. 22 'In the context of land grabbing, the problem of the skewing of priorities towards economic development and the lack of integration of ecological sustainability and social justice emerges most clearly'. 23 Grant and Das see a role for international human rights law in balancing the three pillars of sustainable development. In the context of land grabbing, they highlight 'promising developments in three areas: soft law, human rights litigation, and land rights'. 24 Das also see promise in human rights litigation to legally enforce sustainable development principles. They point out that 'the relatively wide scope of the African human rights system … clearly facilitates claims that may arise from … land grabbing, including environmental damage and impacts on the health and wellbeing of affected 18 Ibid., at p. 291. 19 Quotation reproduced in ibid., at p. 289. 20 See discussion, ibid., at Section 3, pp. 294-8. 21 Ibid., at p. 299. 22 Ibid., at p. 306. 23 Ibid., at p. 307. 24 Ibid., at p. 311. 25 31 Like the open pasture in Garrett Hardin's example, 32 the atmosphere is being 'overexploited' by every state on this planet contributing greenhouse gas (GHG) emissions as a byproduct of activities such as energy generation and agriculture. Following Hardin, there are only two ways to avert the impending tragedyprivatization of the resource or regulation to protect the resource. 33 In the case of climate change, privatization occurs chiefly through the establishment of emissions trading systems and regulation is pursued through globally moderated emissions limits. 34 In accordance with this dominant perspective, climate change has been cast as a global problem requiring a global solution. As such, there is no obvious role for subnational governments to play in tackling climate change. Yet cities, provinces and states in federal regimes have been proactively implementing climate change policies, often in the absence of national initiatives. This has given rise to local climate change law, and is also viewed as part of the growing trend of paradiplomacy, a term which refers to international activity performed by subnational governments. 35 In 'Testing the Boundaries of Subnational Diplomacy: The International Climate Action of Local and Regional Governments', Joana Setzer notes that researchers have provided explanations for why subnational governments become involved in climate action and the outcomes of their participation, but that the scholarship 'takes for granted the legal competence of subnational entities to undertake international relations'. 36 Her article examines the legal context in which subnational climate 28 Ibid., at pp. 312-13. 29 Ibid., at p. 314. 30 Ibid., at pp. Setzer concludes that international law does not recognize subnational governments as possessing legal personality, 40 whereas domestic law governing paradiplomacy differs from state to state. Setzer presents a fascinating account of how some countries, in particular Brazil, have legislated explicitly on the capacity of subnational governments to engage in international relations. By renaming paradiplomacy '"federative diplomacy" -a term that expresses the intention of decentralizing the country's diplomacy', the Brazilian federal government created the political space for subnational governments to undertake international initiatives. 41 However, Setzer concludes that '[t]o a certain extent, federative diplomacy is a way for the federal government to control, rather than to give independence to, subnational governments' international agendas'. 42 Setzer argues that, ultimately, domestic and international legal frameworks must move beyond state-centric categorizations and 'appreciate the emergence of subnational participation in global governance' if the entrepreneurial and innovative energy of cities and regions is to be tapped to address climate change. An examination of a Brazilian subnational government's engagement in federative diplomacy, 'Linking Subnational Climate Change Policies: A Commentary on the California-Acre Process', explores the practical issues that arise from an attempt to link the climate change policies of California (US) and Acre (Brazil). 43 The process that Roessing Neto analyzes is that of linking the Reduction of Emissions from Deforestation and Forest Degradation (REDD) scheme in Acre with the Californian GHG cap-andtrade programme. 44 California's programme provides for the use of various compliance instruments, including offsets generated out of California. 45 What is envisaged for the linking process is a unilateral flow of offsets generated by REDD activity in Acre into the 37 Ibid., at p. 320. 38 Ibid., at p. 326. 39 Ibid., at p. 327. 40 For an alternative perspective, see Y. Blank, 'The City and the World' (2006) 44(3) Columbia Journal of Transnational Law, pp. 868-931, at 870, arguing that localities are gradually acquiring status and standing in international law and within international organizations. 41 Setzer, n. 36 above, at p. 333. 42 Ibid., at p. 336. 43 Roessing Neto, n. 35 above. 44 Ibid., at pp. 427-8, 431. 45 Ibid., at p. 427.
Californian market. 46 As Roessing Neto notes, 'what is remarkable about the emerging linkage between California and Acre is the fact that, if concluded, it would establish a formal, legally binding system of rights and obligations, crafted through the acts of non-sovereign subnational jurisdictions located in different sovereign states'. 47 Further, '[a]lthough paradiplomacy would not, in itself, establish this system of rights and obligations, it would be the means through which California and Acre manifest their political will and coordinate domestic actions in order to make the proposed linkage possible. Nevertheless, whenever paradiplomacy is used, there is a risk of disapproval by central governments'. 48 The author delves into the domestic context to shed light on the positions of the respective central governments and points out that legal and political tools can be used to thwart this linkage. 49 However, if successful, the California-Acre scheme will generate impact beyond the subnational level. Roessing Neto argues that it could influence the REDD negotiations within the UNFCCC framework as well as serve as a policy experiment for future US federal policy. 50 Another alternative response to climate change that lies outside the UNFCCC regime has been litigation to hold governments and private corporations liable for the harm caused by their GHG emissions and/or to force them to take mitigation measures. Thus far, the vast majority of climate litigation has taken place in Australia, the US and the United Kingdom (UK). 51 The landmark case of Stichting Urgenda v. Government of the Netherlands (Ministry of Infrastructure and the Environment) (Urgenda) has put the Netherlands on the climate change litigation 'map', occupying 'a unique position as the first decision to order a government to ensure the reduction of GHG emissions for reasons other than statutory mandate'. 52 In 'Establishing a Governmental Duty of Care for Climate Change Mitigation: Will Urgenda Turn the Tide?', Josephine van Zeben analyzes the Urgenda decision with a focus on its relevance to other jurisdictions. From the outset, it should be noted that the legal implications of the decision are unclear as there are several stages of appeal available to the Dutch government. 53 Nevertheless, van Zeben argues that the judgment 'represents an important new chapter in climate change liability litigation, particularly in the EU, and therefore requires close inspection'.
The Dutch non-governmental organization (NGO) Urgenda argued that the Netherlands owed Urgenda and the rest of Dutch society a duty of care, breach of which violated Section 6:162 of the Dutch Civil Code (which governs the Dutch tort of negligence). 55 Establishing causation has traditionally been a major hurdle for climate litigation since the traditional 'but for' test cannot be satisfied. What is notable about the Urgenda decision is the Dutch District Court's ruling that it was unnecessary for Urgenda to satisfy the 'but for' test. 56 In considering the relevance of this decision for other jurisdictions, van Zeben points out that the Dutch court's treatment of causation in Urgenda differs significantly from that of English courts in comparable cases. 57 She concludes that '[p]rovided the decision is not overturned on appeal, the extremely limited grounds for causation given by the Court could reduce its relevance for jurisdictions such as the UK, as it does not address many of the questions typically posed by courts in this jurisdiction'. 58 Van Zeben similarly adopts a comparative approach to consider whether the Urgenda decision amounts to extraordinary judicial activism and whether courts in other jurisdictions, including the US, Canada and the UK, would respond similarly. She concludes that the Urgenda decision raises democratic concerns which should not be overlooked in 'the enthusiasm regarding the pro-environmental outcome of Urgenda [and] the perceived desirability of the outcome'. 59 The article concludes that, ultimately, the key importance of Urgenda could be as a catalyst for academic, political and judicial discussion -what van Zeben refers to as Urgenda's 'signalling effect'. However, she cautions that the most powerful message may well be that court action 'cannot replace the democratic process, domestically or at the EU level'. 
evolving transnational institutions
Global warming has caused profound changes in the Arctic Ocean. Ice-diminished conditions have rendered possible an increase in human activities such as shipping, hydrocarbon exploration and development, tourism and fishing.
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In 'Coordinated Ocean Stewardship in the Arctic: Needs, Challenges and Possible Models for an Arctic Ocean Coordinating Agreement', Betsy Baker and Brooks Yeager highlight that the most immediate challenges facing the marine Arctic are conserving subsistence and wildlife opportunities in the face of climate-related stress to physical and ecological systems and managing increased human use of the Arctic environment. 62 These issues present novel governance challenges for the eight Arctic nations: Canada, Denmark (on behalf of Greenland and the Faroe Islands), Finland, Iceland, Norway, the Russian Federation, and the US. To meet these challenges, the authors propose a model coordinating mechanism that draws on existing institutions, such as the Arctic Council, 63 that are already successfully engaged in addressing problems relevant to the Arctic Ocean. 64 This mechanism, for which they suggest the name 'Arctic Ocean Coordinating Agreement' (AOCA), could enhance the ability of the Arctic Council to coordinate national, regional and international management efforts in the Arctic 'without fundamentally changing its character, or itself becoming a management body'. 65 The authors' vision of an AOCA is of a 'nimble, versatile body which operates without creating new institutions, focusing instead on convening existing individuals and institutions whose expertise can assist the Arctic states with marine management questions that the those states define'. 66 What is most interesting about the authors' proposal is that it is pragmatic, does not require significant new institutional investments, and places importance on integration and coherence in a governance framework.
In an analysis that will be of much interest to policy makers, Baker and Yeager consider a set of questions that they believe are salient to the successful establishment of an AOCA: (i) the relationship between the AOCA and the Arctic Council; (ii) the AOCA's membership and how to involve non-parties on bases other than an observer basis; (iii) its spatial scope; and (iv) its substantive scope. 67 They also identify specific mechanisms for regional marine cooperation that could be adapted for the Arctic Ocean without adopting the wider multilateral treaty or organization that created the mechanism. These mechanisms include the coordinating framework on which the Baltic Marine Environment Committee or Helsinki Commission (HELCOM) -established under the Convention on the Protection of the Marine Environment of the Baltic Sea Area (Helsinki Convention) 68 -relies in responding to major maritime accidents, and the conservation efforts within the 2003 Framework Convention of the Marine Environment of the Caspian Sea (Tehran Convention). 69 Finally, recognizing that actors apart from states and international organizations play an important role in environmental governance, the authors propose that an AOCA could draw upon the expertise of existing scientific NGOs to improve the coordination of research, monitoring and assessment projects and to provide a formal process for better inter-treaty and inter-institutional linkages. 70 5. using social sciences research methods in legal scholarship
As Joshua Gellers writes in the introduction to 'Environmental Constitutionalism in South Asia: Analyzing the Experiences of Nepal and Sri Lanka', much of the scholarship on the constitutional adoption of environmental rights is discussed mainly in normative and descriptive terms. 71 Few have sought to explain the emergence of constitutional environmental rights in the context of specific cases using social scientific methods of analysis. 72 Through a comparative study of Nepal and Sri Lanka, Gellers identifies the historical and structural factors that influence the likelihood that a given country might explicitly include human rights to the environment within its governing charter. These factors can be either endogenous or exogenous to the state. 73 Gellers' article investigates why Nepal adopted a constitutional environmental right in its 2007 Interim Constitution whereas Sri Lanka did not enact such a right in its 1978 Constitution or its 2000 Draft Constitution. 74 In the case of Nepal, the results of Gellers' analysis reveal that environmental rights came to acquire constitutional status because of a 'compelling suite of temporally bound conditions', which included political dynamics before and during the constitution-drafting process, historical events and international influences. 75 The process was therefore more than the result of mere constitutional borrowing or policy convergence. 76 One contextual factor was a history of unchecked environmental degradation and deforestation, dating back to at least the 1970s, which resulted in serious flooding and water pollution. This raised public consciousness about environmental issues and public demands for the government to address the environmental problems through law, and specifically through environmental constitutional provisions. 77 In the case of Sri Lanka, Gellers' analysis indicates that different reasons explain the absence of environmental rights in both the 1978 Constitution and the 2000 Draft Constitution. However, both sets of reasons are largely related to domestic political dynamics. 78 The exclusion of environmental rights was not deliberate in the case of the 1978 Constitution; instead, the drafters focused on legalizing civil and political rights. 79 In the case of the 2000 Draft Constitution, there was insufficient demand for such rights. There was also a widespread sentiment that the judiciary was sympathetic to environmental public interest litigation and provided adequate redress for environmental grievances, which arguably reduced the need to pursue constitutional solutions to manage environmental problems. 80 The Sri Lankan environmental legal framework was also viewed as being sufficiently robust such that constitutional rights were unnecessary. 81 Gellers' conclusions build on the findings of a previously conducted global statistical analysis: 'the likelihood that a country will adopt a constitutional environmental right is directly associated with its domestic political conditions and structures, and indirectly associated with the international normative context in which its constitution is written'. 82 6. conclusion
The articles in this issue of TEL collectively embody progressive approaches towards environmental scholarship. The issue begins with a historically grounded and thought-provoking account of what sustainable development is meant to be and ought to be about, and ends with a rare example of social sciences research techniques deployed to shed light on legal phenomena. Each article considers how law is part of the solution of contemporary environmental challenges around the world, unified by the common quest to document and analyze these challenges and solutions through the lens of transnational environmental law.
The contributions in this issue of TEL amply illustrate the growing strength and intellectual rigour of the field. TEL's recently awarded first impact factor, an impressive 0.559 achieved within four years of its launch, affirms the importance of the endeavour. With this, TEL ranks as the third environmental law journal worldwide in its first year of inclusion in Thomson Reuters' Journal Citation Reports. Earlier this year, TEL achieved the same position among environmental law journals listed in Scopus' Global Law Journal Ranking 2014. These achievements would not be possible without the support of contributors, reviewers, the growing TEL team and, last but not least, our expanding network of followers, friends, connections, tweeters and re-tweeters. Most importantly, we thank our growing readership, who continue to inspire the development of TEL as a forum for innovative environmental law scholarship.
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